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IN THE UTAH COURT OF APPEALS
STATE OF UTAH,
Case No. 981057-CA
Plaintiff/Appellee,

vs.
Priority No. 2
PATRICK DEAN COANDO,
Defendant/ Appellant.

BRIEF OF APPELLEE
JURISDICTIONAL STATEMENT
Defendant, Patrick Dean Coando, appeals his conviction of one count of issuing
bad checks, a third degree felony, in violation of Utah Code Ann. § 76-6-505
(Supp. 1998). This Court has jurisdiction to hear this appeal under Utah Code Ann.
§ 78-2a-3(2)(e) (1996).
STATEMENT OF THE ISSUES ON APPEAL AND
STANDARDS OF APPELLATE REVIEW
1. Should this Court affirm defendant's conviction without reaching the merits of
his arguments due to defendant's failure to adequately brief his claims on appeal?
STANDARD OF REVIEW: No standard of review is applicable.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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2. Did the district court properly determine that it had subject matter jurisdiction
based upon established United States Supreme Court and Utah appellate court precedent

^

that Roosevelt City does not lie within Indian country?
STANDARD OF REVIEW: Whether subject matter jurisdiction existed in the
•

•

•.'•

i

lower court is a matter of law, which an appellate court reviews for correctness. Jensen
v. Bowcut. 892 P.2d 1053, 1055 (Utah App.), cert, denied, 899 P.2d 1231 (Utah 1995).
3. Should this Court summarily reject defendant's claim that the State did not fulfill
its part of the plea agreement by failing to prove subject matter jurisdiction at defendant's
guilty plea hearing where (a) the record does not reflect defendant's plea agreement was

i

conditional upon the State proving subject matter jurisdiction at that hearing, (b) defendant
failed to preserve this issue for appeal by failing to first move to withdraw his guilty plea,
and (c) in any event, subject matter jurisdiction had been established as a matter of law
prior to defendant's plea hearing?
STANDARDS OF REVIEW: (a) Where an appellant fails to provide an adequate
record on appeal, the reviewing court presumes the regularity of the proceedings below,
State v. Linden, 761 P.2d 1386, 1388 (Utah 1988) (per curiam); (b) no standard of review

(

is applicable; (c) same as Issue 2 above.
4. Should this Court review defendant's claim of ineffective assistance of counsel
where defendant has failed to include an adequate record to support this claim on appeal?
STANDARD OF REVIEW: Same as Issue 3(a) above.
2
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i

CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
The text of the following rules, which are pertinent to the resolution of the issues
before this Court, is contained in "Addendum A" to this brief:
UtahR. App. P. 24
UtahR. App. P. 11(e)(2)
STATEMENT OF THE CASE
On June 18,1997, defendant Patrick Dean Coando was charged by information with
one count of issuing bad checks, a third degree felony, in violation of Utah Code Ann.
§ 76-6-505 (Supp. 1998) (R. 1-2). This charge arose from two bad checks that defendant
issued at Stewart's Thriftway in Roosevelt, Utah (id.).
Sometime prior to a July 10, 1997, hearing on subject matter jurisdiction,
Patricia Geary was appointed as counsel for defendant (R. 9-10). At the July 10th hearing,
the district court apparently determined that it had subject matter jurisdiction over this
matter.1 From June 26, 1997, until September 21, 1998, defendant filed numerous pro se
motions and memoranda, despite the fact that he was represented by counsel (R. 8, 16-23,
33-34, 35-37,45-47, 56-62, 69-70, 75-76, 80-82, 86-87, 88-90, 95-96, 131-211, 226-236,

1

The minutes from the July 10, 1997, hearing on subject matter jurisdiction do not
appear in the record. However, subsequent documents filed by the defendant, as well as
the minutes from another motion hearing, indicate that at the July 10, 1997, hearing,
the district court denied defendant's motion challenging its jurisdiction based on the court's
determination that it had subject matter jurisdiction over this matter (R. 30, 62, 100).
3
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<

237-242, 243-244, 248-253, 254-264, 265-271, 272-276, 279-283, 324-327, 335-344).
Following a preliminary hearing (R. 64-67), defendant was bound over for trial (R. 77).
On November 4, 1997, the date set for trial, defendant pleaded guilty as charged
(R. 212-13). Following a sentencing hearing on December 11, 1997 (R. 284-285),
the district court sentenced defendant to an indeterminate term of zero-to-five years in the
Utah State Prison (R. 292-293).

Additionally, at defendant's sentencing hearing,

defendant expressed his dissatisfaction with Ms. Geary as his counsel, and the district court
appointed Cindy Barton-Coombs as defendant's new counsel (R. 284-285).
Defendant's timely notice of appeal ensued (R. 296-297).

i

STATEMENT OF THE FACTS
No statement of facts beyond those set forth above is necessary to resolve the issues
i

presented on appeal.
SUMMARY OF ARGUMENT
Defendant raises three cognizable issues on appeal: first, he argues that the
district court lacked subject matter jurisdiction because Roosevelt City is in Indian country;
second, he claims that the State did not meet its part of the plea bargain because it failed
to prove subject matter jurisdiction at his guilty plea hearing; and third, he asserts that his
trial counsel rendered ineffective assistance in advising him to plead guilty.2 As an initial
2

Defendant also argues that (1) he was denied his equal protection rights because
he was prosecuted for issuing bad checks while other individuals are subject only to
(continued...)
4
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{

matter, this Court should decline to address all of defendants claims because he has failed
to adequately brief any of them on appeal. Moreover, defendant's claim of lack of
jurisdiction fails because prior United States Supreme Court and Utah appellate court
cases, including one case against this very defendant, have previously held, that Roosevelt,
Utah, is not within Indian country. This Court should decline to address defendant's
second claim on appeal because the record does not reflect defendant's plea agreement was
conditional upon the State proving subject matter jurisdiction and, in any event, defendant
failed to preserve this issue for appeal by failing to withdraw his guilty plea. Moreover,
because subject matter jurisdiction had been established as a matter of law prior to
defendant's guilty plea hearing, defendant's second claim lacks merit. Finally, this Court
should refuse to review defendant's claim that his trial counsel was ineffective in advising
him to plead guilty, due to defendant's failure to bring an adequate record on appeal.
Accordingly, defendant's conviction is entitled to affirmance on appeal.

2

(... continued)
collection proceedings, (2) the district court abused its discretion in denying his motion for
a change of venue, and (3) the district court improperly denied his pre-trial motion to
dismiss based on lack of notice. It is axiomatic that a voluntary plea of guilty constitutes
a waiver of the right to appeal all nonjurisdictional issues. See! e.g.. State v. Munson.
972 P.2d 418, 420-21 (Utah 1998); State v. Smith. 833 P.2d 371, 372 (Utah App. 1992);
State v. Serv. 758 P.2d 935, 938 (Utah App. 1988). Additionally, defendant may
challenge the effectiveness of his counsel in advising him to plead guilty. See Munson.
972 P.2d at 421-22; State v. Marvin. 964 P.2d 313 (Utah 1998). However, because
defendant pleaded guilty and did not move to withdraw his guilty plea, he is precluded
from preserving any of the other issues for appeal listed above. See Munson. 972 P.2d
at 421. Furthermore, these other issues are without merit and need not be considered by
this Court on appeal. See State v. Carter. 776 P.2d 886, 888 (Utah 1989). Accordingly,
these additional issues will not be addressed in the appellee's brief.
5
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ARGUMENT
I. DEFENDANTS CONVICTION IS ENTITLED TO
AFFIRMANCE DUE TO DEFENDANTS FAILURE TO
ADEQUATELY BRIEF THE ISSUES ON APPEAL

i

As an initial matter, this Court should refuse to consider any of defendant's claims
<

on appeal and affirm defendant's conviction on the ground of inadequate briefing.
Rule 24(a), Utah Rules of Appellate Procedure, sets forth a list of requirements that the
appellant's brief must meet. See Utah R. App. P. 24 (a copy of which is attached hereto

}

as "Addendum A"). In accordance with this rule, Utah appellate courts have consistently
held that a reviewing court will not consider arguments that are inadequately briefed. See,

(

e.g., MacKav v.Hardy. 973 P.2d 941, 947-49 (Utah 1998) (disregarding the issues raised
in cross-appellant's brief because it failed to meet the criteria of rule 24(a)); Valcarce v.
Fitzgerald. 961 P.2d 305, 313 (Utah 1998) (declining to address appellant's claim because
his brief on appeal "contains little analysis on this point. There is no reference to legal
authority in support of his contention, and no citation to the record."); State v. Thomas,

i

961 P.2d 299, 305 (Utah 1998) ("rule 24(a)(9) requires not just bald citation to authority
but development of that authority and reasoned analysis based on that authority");
State v. Bishop, 753 P.2d 439,450 (Utah 1988) (" 'a reviewing court is entitled to have the
issues clearly defined with pertinent authority cited and is not simply a depository in
which the appealing party may dump the burden of argument and research'") (quoting
Williamson v. OpsahL 416 N.E.2d 783, 784 (111. App. Ct. 1981)); Steele v. Board of
6
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\

Review of Indus. Comm'n. 845 P.2d 960, 961-62 (Utah App. 1993) (striking brief which
did not comply with requirements of rule 24(a)(7) and (9)).
In the present case, defendant's brief fails to meet the requirements of rule 24 in
several respects. First, contrary to rule 24(a)(5), defendant fails to show where, if
anywhere, in the record his claims were preserved in the trial court. See MacKay.
973 P.2d at 947-49; Burns v. Summerhavs. 927 P.2d 197, 198-99 (Utah App. 1996).
Second, defendant's Statement of the Case contains no citations to the record
whatsoever. See Aplt. Brief at 3-5. Instead, he merely cites to a computerized copy of
the district court's docket sheet. This is plainly insufficient to meet the requirements of
rule 24(a)(7) & (e). See MacKav. 358 Utah Adv. Rep. at 24; Steele. 845 P.2d at 961-62;
see also Salt Lake Citv v. Griffin. 750 P.2d 194, 194 (Utah App. 1988) (per curiam)
(computerized docket entry is not part of the record on appeal). Moreover, defendant's
Statement of the Case contains numerous facts which are supported neither by the record
nor by the computerized copy of the docket sheet to which defendant cites.3 This, too,
violates rule 24(a)(7) & (e).

3

For instance, defendant states that "Ms. Geary appeared on the day of trial, but
had made no further contact with [defendant] since the motion hearing on October 16, and
was completely unprepared for trial." Aplt. Brief at 5. Also, defendant asserts that he
"reluctantly agreed to change his plea, but only on the condition that the State affirmatively
prove jurisdiction over the actual location where the crime is alleged to have taken place."
Id. (emphasis added). Additionally, defendant claims that he filed a second motion to
dismiss on November 4, 1997, based on the State's failure to comply with the alleged
agreement to affirmatively prove jurisdiction before defendant's plea was accepted.
All of these statements are unsupported by the record on appeal (R. 212-213). Moreover,
they lack support in the docket sheets to which defendant cites.

7
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Third, in the Argument section of his brief, defendant wholly fails to set forth
(a) the district court's considered basis for its ruling on jurisdiction and its decision to
accept defendant's guilty plea, (b) the reasons that the cited law applies to the facts of this
case, or (c) any citations to the record. See Aplt. Brief at 7-17. Instead, he simply cites
cases that are generally related to the issues that he raises and then provides only a
cursory, incomplete factual analysis of how these cases apply to the facts of this case.
See id. Furthermore, he peppers his argument with alleged factual statements that are
either unsupported by the record on appeal or entirely outside the scope thereof.4 This is
clearly insufficient to meet rule 24(a)(9)'s requirement that the argument section of the
brief "contain the contentions and reasons of the appellant with respect to the issues
presented . . . with citations to the authorities, statutes, and parts of the record relied on."
Utah R. App. P. 24(a)(9); see Valcarce. 961 P.2d at 313; Thomas. 961 P.2d at 305.
Lastly, in violation of rule 24(a)(ll), appellant's brief does not even include the
sentencing order from which he appeals. On the basis of all of the above shortcomings,

4

For example, defendant claims that he changed his plea "on the specific condition
that the State would now establish jurisdiction through title evidence. When it became
clear that the State would not do so, he objected immediately, strenuously, and
repeatedly." See Aplt. Brief at 7. Similarly, he asserts that he "in effect moved to
withdraw his guilty plea within thirty days after entry thereof." In fact, these claims are
contradicted by the record, which contains no evidence to sustain any of these allegations
(R. 212-213).
Additionally, defendant claims that records relating to jurisdiction are unavailable
because they are "apparently jumbled or lost." Aplt. Brief at 9. He then proceeds to
set forth what he alleges to be a brief history of the keeping of land records in Wasatch
County. This alleged history is wholly beyond the record in this case. See icL
8
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this Court should decline to review defendant's claims which have been so insufficiently
presented and affirm the district court's ruling due to defendant's failure to adequately
brief his claims on appeal.
POINT II
THE DISTRICT COURT HAD SUBJECT MATTER
JURISDICTION OVER THIS MATTER BECAUSE
ROOSEVELT, UTAH, WHERE THE CRIME
OCCURRED, IS NOT WITHIN INDIAN COUNTRY
On appeal, defendant claims that the district court lacked subject matter jurisdiction
over this matter because the State did not prove that Stewart's Thriftway in Roosevelt,
Utah, where the crime occurred, was outside Indian country. Aplt. Brief at 8-10.
However, the issue of whether certain lands in southern Utah lie within or without
Indian country has previously been addressed several times by the appellate courts of this
State. See, e.g.. State v. Perank. 858 P.2d 927 (Utah 1992); State v. Kozlowicz. 911 P.2d
1298 (Utah App. 1996); Roosevelt Citv v. Gardner. 858 P.2d 1004 (Utah App. 1992).
Likewise, this issue has also been addressed by the United States Supreme Court.
See Hagen v. Utah. 114 S. Ct. 958 (1994). In fact, this issue has even been addressed in
a case concerning this very defendant. See State v. Coando. 858 P.2d 926 (Utah 1992).
All of the above cases either expressly state or otherwise indicate that Roosevelt, Utah,
lies outside Indian country. See Hagen. 114 S. Ct. at 970; Coando. 858 P.2d at 927;
Perank. 858 P.2d at 934 n. 10; Kozlowicz. 911 P.2d at 1300; Gardner. 858 P.2d at 1005.

9
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Because it is undisputed in the present case that the crime occurred at Stewart's Thriftway
in Roosevelt, Utah, the district court's decision that it had subject matter jurisdiction over

^

this matter should be affirmed.
POINT III
DEFENDANT'S CLAIM THAT THE STATE DID NOT
FULFILL ITS PART OF THE PLEA BARGAIN BY
FAILING TO PROVE SUBJECT MATTER
JURISDICTION AT DEFENDANT'S PLEA HEARING
FAILS BECAUSE (A) IT IS UNSUPPORTED BY THE
RECORD, (B) IT WAS NOT PRESERVED, AND
(C) SUBJECT MATTER JURISDICTION WAS
ESTABLISHED AS A MATTER OF LAW PRIOR TO
THE PLEA HEARING

,

<

On appeal, defendant contends that the State did not meet its part of the plea bargain
because it failed to prove subject matter jurisdiction at his plea hearing. This claim fails
for three reasons: first, the record does not reflect defendant's guilty plea was conditional
upon the State proving subject matter jurisdiction; second, defendant failed to preserve this
issue for appeal by failing to withdraw his guilty plea; and third, this claim lacks merit
because subject matter jurisdiction had been established as a matter of law prior to
(

defendant's guilty plea hearing.
A, Defendants Claim is Unsupported by the Record on Appeal
As an initial matter, defendant cannot establish that his guilty plea was conditional
upon the State proving subject matter jurisdiction at his plea hearing. First, there is no
evidence in the record on appeal that defendant ever signed a plea agreement. Instead,
10
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(

it appears that the decision to plead guilty was reached during an in-chambers discussion
on the day that defendant's trial was to begin (R. 212-213). Moreover, the minutes from
defendant's plea hearing do not state that his plea was conditional upon the State proving
subject matter jurisdiction at that hearing (id.). Lastly, defendant has not included a
transcript of the plea hearing in the record on appeal. Because "[n]either the court nor the
appellee is obligated to correct appellant's deficiencies in providing the relevant portions
of the transcript," Utah R. App. P. 11(e)(2), this Court should assume the transcript
would support the minutes of defendant's plea hearing and reject defendant's claim as
unsupported by the record on appeal. See generally State v. Linden. 761 P.2d 1386, 1388
(Utah 1988) (per curiam); State v. Theison. 709 P.2d 307, 309 (Utah 1985).
B. Defendants Claim is Unpreserved
Moreover, this claim is unpreserved. "[I]t is the objecting party's obligation to
obtain a ruling on the objection, or such objection is waived on appeal." State v. Ortiz.
782 P.2d 959, 961 (Utah App. 1989), cert, denied. 795 P.2d 1138 (Utah 1990) (citation
omitted). Accord Cunningham v. Cunningham. 690 P.2d 549, 552 n.2 (Utah 1984);
Broberg v. Hess. 782 P.2d 198, 201 (Utah App. 1989). If defendant had truly intended
his guilty plea to be conditional upon the State proving subject matter jurisdiction at his
plea hearing, then he should have moved to withdraw his guilty plea either at that hearing
or within thirty days thereof. Because he failed to do so, this claim has been waived. See
State v. Munson. 972 P.2d 418. 422 (Utah 1998V
11
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i

C. Subject Matter Jurisdiction Had Previously Been Established as a Matter of Law
Furthermore, even if defendant could overcome these two procedural problems,

(

his claim nonetheless fails on its merits,, The record reflects that the issue of subject matter
jurisdiction had been established as a matter of law prior to defendant's plea hearing
(R. 100). Thus, even if defendant could show that the State agreed to prove subject matter
jurisdiction at that hearing, the State*s alleged failure to do so was not reversible error.
Accordingly, defendant's second claim cannot succeed on appeal.
POINT IV
BECAUSE THE RECORD ESTABLISHES NEITHER
THAT DEFENDANT'S TRIAL COUNSEL WAS
INEFFECTIVE NOR THAT DEFENDANT WAS
PREJUDICED BY TRIAL COUNSEL'S ACTIONS,
DEFENDANT CANNOT MAINTAIN HIS INEFFECTIVE
ASSISTANCE OF COUNSEL CLAIM ON APPEAL

i

'

Lastly, defendant challenges the effectiveness of his trial counsel in advising him
to plead guilty.5 However, because defendant can show neither that his trial counsel
performed ineffectively nor that he was prejudiced by counsel's performance, this Court
should reject his ineffective assistance claim. See State v. Munson. 972 P.2d 418, 422
(Utah 1998).

5

To the extent that defendant is attempting to challenge his trial counsel's
effectiveness with regard to events that occurred prior to his plea hearing, those challenges
are waived because defendant pleaded guilty and did not move to withdraw his guilty plea.
See, e.g.. State v. Munson. 972 P.2d 418, 420-21 (Utah 1998); State v. Smith, 833 P.2d
371, 372 (Utah App. 1992); State v. Serv. 758 P.2d 935, 938 (Utah App. 1988).
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In order to show ineffective assistance of counsel, "' "a defendant must show, first,
that his counsel rendered a deficient performance in some demonstrable manner, which
performance fell below an objective standard of reasonable professional judgment and,
second, that counsel's performance prejudiced the defendant."'" IcL (quoting Parsons v.
Barnes. 871 P.2d 516, 521 (Utah 1994) (quoting Bundv v. DeLand. 763 P.2d 803, 805
(Utah 1988)), cert, denied. 513 U.S. 966 (1994)). Accordingly, defendant must be able
to identify specific acts or omissions that fell outside the wide range of professional
assistance and illustrate that, absent those acts or omissions, there is a "'reasonable
probability'" of a more favorable result. Parsons. 871 P.2d at 522 (quoting Strickland v.
Washington. 466 U.S. 668. 694 (1984)).
Additionally, "' [pjroof of ineffective assistance of counsel cannot be a speculative
matter but must be a demonstrable reality.'" State v. Penman. 964 P.2d 1157, 1162
(Utah App. 1998) (quoting Fernandez v. Cook. 870 P.2d 870, 877 (Utah 1993)).
"When a defendant raises an ineffective assistance claim for the first time on appeal, the
claim will be reviewed only 'if the . . . record is adequate to permit decision of the issue.'"
Id (quoting State v. Humphries. 818 P.2d 1027, 1029 (Utah 1991)). Thus, "ineffective
assistance claims raised for the first time on appeal can only be reviewed in 'unusual. . .
peculiar, narrow circumstances.'" State v. Cook. 881 P.2d 913, 915 n.3 (Utah App.
1994) (quoting Humphries. 818 P.2d at 1029), cert, denied. 890 P.2d 1034 (Utah 1995).
Such circumstances exist only when there is an adequate trial record to permit review of
13
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the claims. See State v. Vessev. 967 P.2d 960, 965 (Utah App. 1998). Because the
record on appeal does not contain the transcript of defendant's plea hearing, defendant

(

cannot establish that his counsel rendered ineffective assistance nor that he was prejudiced;
thus, his ineffectiveness claim necessarily fails.
Rule 11, Utah Rules of Appellate Procedure, requires the appellant to include in the
record on appeal a transcript of all evidence relevant to any finding or conclusion that
i

appellant claims is unsupported by or contrary to the evidence before the district court.
See Utah R. App. P. 11 (a copy of which is attached hereto as "Addendum B").
{

"In essence, Rule 11 directs counsel to provide this Court with all evidence relevant to the
issues raised on appeal."

Sampson v. Richins. 770 P.2d 998, 1002 (Utah App.),

cert, denied. 776 P.2d 916 (Utah 1989). Where an appellant fails to provide an adequate

{

record on appeal, the reviewing court simply presumes the regularity of proceedings
below. Call v. Citv of West Jordan. 788 P.2d 1049, 1053 (Utah App.), cert, denied. 800
i

P.2d 1105 (Utah 1990); State v. Linden. 761 P.2d 1386, 1388 (Utah 1988) (per curiam).
Moreover, the burden to ensure that the record contains the materials necessary
to support an appeal rests solely with the appellant.

Linden. 761 P.2d at 1388;

State v. Theison. 709 P.2d 307, 309 (Utah 1985). Indeed, an appellate court will not
"speculate on the existence of facts that do not appear in the record." Theison. 709 P.2d

<

at 309. Additionally, "[njeither the court nor the appellee is obligated to correct
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Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

i

appellant's deficiencies in providing the relevant portions of the transcript." Utah R. App.
P. 11(e)(2).
In the case at bar, defendant has not requested a copy of the transcript of his
plea hearing. Thus, the only record evidence concerning the ineffectiveness of defendant's
counsel in advising him to plead guilty is found in the minutes of defendant's plea hearing,
and those minutes reveal no ineffectiveness. Because a transcript of that hearing would
contain the only evidence supporting defendant's claim of ineffectiveness, absent a
transcript of that hearing, defendant's insistence that his counsel performed ineffectively
in advising him to plead guilty "'stands as a unilateral allegation which the reviewing]
court has no power to determine.'"

Linden. 761 P.2d at 1388 (quoting State v.

Wulffenstein. 657 P.2d 289, 293 (Utah 1982), cert, denied. 460 U.S. 1044 (1983)).
Accordingly, denial of defendant's claim that his trial counsel was ineffective is proper
here on the ground that defendant's failure to provide an adequate record on appeal is fatal
to his appeal of this issue. See Penman. 964 P.2d at 1162.

15
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CONCLUSION
Based on the foregoing, the State respectfully requests that this Court affirm
defendant's conviction.
RESPECTFULLY SUBMITTED this iL"day of June, 1999.

JAN GRAHAM
Attorney General

ftdRMANE.'PLATE
Assistant Attorney General
Counsel for Plaintiff/Appellee
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I hereby certify that two true and accurate copies of the foregoing Brief of Appellee
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Rule 24. Utah Rules of Appellate Procedure
Rule 24. Briefs.
(a) Brief of the appellant. The brief of the appellant shall contain under appropriate
headings and in the order indicated:
(1) A complete list of all parties to the proceeding in the court or
agency whose judgment or order is sought to be reviewed, except where the
caption of the case on appeal contains the names of all such parties. The list
should be set out on a separate page which appears immediately inside the
cover.
(2) A table of contents, including the contents of the addendum, with
page references.
(3) A table of authorities with cases alphabetically arranged and with
parallel citations, rules, statutes and other authorities cited, with references
to the pages of the brief where they are cited.
(4) A brief statement showing the jurisdiction of the appellate court.
(5) A statement of the issues presented for review, including for each
issue: the standard of appellate review with supporting authority; and (A) citation to the record showing that the issue was
preserved in the trial court; or
(B) a statement of grounds for seeking review of an
issue not preserved in the trial court.
(6) Constitutional provisions, statutes, ordinances, rules, and
regulations whose interpretation is determinative of the appeal or of central
importance to the appeal shall be set out verbatim with the appropriate
citation. If the pertinent part of the provision is lengthy, the citation alone
will suffice, and the provision shall be set forth in an addendum to the brief
under paragraph (11) of this rule.
(7) A statement of the case. The statement shall first indicate briefly
the nature of the case, the course of proceedings, and its disposition in the
court below. A statement of the facts relevant to the issues presented for
review shall follow. All statements of fact and references to the proceedings
below shall be supported by citations to the record in accordance with
paragraph (e) of this rule.
(8) Summary of arguments. The summary of arguments, suitably
paragraphed, shall be a succinct condensation of the arguments actually made
in the body of the brief. It shall not be a mere repetition of the heading
under which the argument is arranged.
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(9) An argument. The argument shall contain the contentions and
reasons of the appellant with respect to the issues presented, including the
grounds for reviewing any issue not preserved in the trial court, with
citations to the authorities, statutes, and parts of the record relied on.
(10) A short conclusion stating the precise relief sought.
(11) An addendum to the brief or a statement that no addendum is
necessary under this paragraph. The addendum shall be bound as part of the
brief unless doing so makes the brief unreasonably thick. If the addendum
is bound separately, the addendum shall contain a table of contents. The
addendum shall contain a copy of:
(A) any constitutional provision, statute, rule, or
regulation of central importance cited in the brief but not
reproduced verbatim in the brief;
(B) in cases being reviewed on certiorari, a copy of the
Court of Appeals opinion; in all cases any court opinion of
central importance to the appeal but not available to the court
as part of a regularly published reporter service; and
(C) those parts of the record on appeal that are of
central importance to the determination of the appeal, such as
the challenged instructions, findings of fact and conclusions of
law, memorandum decision, the transcript of the court's oral
decision, or the contract or document subject to construction.
(b) Brief of the appellee. The brief of the appellee shall conform to the
requirements of paragraph (a) of this rule, except that the appellee need not include:
(1) a statement of the issues or of the case unless the appellee is
dissatisfied with the statement of the appellant; or
(2) an addendum, except to provide material not included in the
addendum of the appellant. The appellee may refer to the addendum of the
appellant.
(c) Reply brief. The appellant may file a brief in reply to the brief of the appellee,
and if the appellee has cross-appealed, the appellee may file a brief in reply to the response
of the appellant to the issues presented by the cross-appeal. Reply briefs shall be limited
to answering any new matter set forth in the opposing brief. The content of the reply brief
shall conform to the requirements of paragraph (a)(2), (3), (9), and (10) of this rule.
No further briefs may be filed except with leave of the appellate court.
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(d) References in briefs to parties. Counsel will be expected in their briefs and oral
arguments to keep to a minimum references to parties by such designations as "appellant"
and "appellee." It promotes clarity to use the designations used in the lower court or in
the agency proceedings, or the actual names of parties, or descriptive terms such as "the
employee," "the injured person,1 "the taxpayer," etc.
(e) References in briefs to the record. References shall be made to the pages of the
original record as paginated pursuant to Rule 11(b) or to pages of any statement of the
evidence or proceedings or agreed statement prepared pursuant to Rule 11(f) or 11(g).
References to pages of published depositions or transcripts shall identify the sequential
number of the cover page of each volume as marked by the clerk on the bottom right
corner and each separately numbered page(s) referred to within the deposition or transcript
as marked by the transcriber. References to exhibits shall be made to the exhibit numbers.
If reference is made to evidence the admissibility of which is in controversy, reference
shall be made to the pages of the record at which the evidence was identified, offered, and
received or rejected.
(f) Length of briefs. Except by permission of the court, principal briefs shall not
exceed 50 pages, and reply briefs shall not exceed 25 pages, exclusive of pages containing
the table of contents, tables of citations and any addendum containing statutes, rules,
regulations, or portions of the record as required by paragraph (a) of this rule. In cases
involving cross-appeals, paragraph (g) of this rule sets forth the length of briefs.
(g) Briefs in cases involving cross-appeals. If a cross-appeal is filed, the party first
filing a notice of appeal shall be deemed the appellant for the purposes of this rule and
Rule 26, unless the parties otherwise agree or the court otherwise orders. The brief of the
appellant shall not exceed 50 pages in length. The brief of the appellee/cross-appellant
shall contain the issues and arguments involved in the cross-appeal as well as the answer
to the brief of the appellant and shall not exceed 50 pages in length. The appellant shall
then file a brief which contains an answer to the original issues raised by the
appellee/cross-appellant and a reply to the appellee's response to the issues raised in the
appellant's opening brief. The appellant's second brief shall not exceed 25 pages in length.
The appellee/cross-appellant may thenfilea second brief, not to exceed 25 pages in length,
which contains only a reply to the appellant's answers to the original issues raised by the
appellee/cross-appellant's first brief. The lengths specified by this rule are exclusive of
table of contents, table of authorities, and addenda and may be exceeded only by
permission of the court. The court shall grant reasonable requests, for good cause shown.

3
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

(h) Briefs in cases involving multiple appellants or appellees. In cases involving
more than one appellant or appellee, including cases consolidated for purposes of the
appeal, any number of either may join in a single brief, and any appellant or appellee may
adopt by reference any part of the brief of another. Parties may similarly join in reply
briefs.
(i) Citation of supplemental authorities. When pertinent and significant authorities
come to the attention of a party after that party*s brief has been filed, or after oral
argument but before decision, a party may promptly advise the clerk of the appellate court,
by letter setting forth the citations. An original letter and nine copies shall be filed in the
Supreme Court. An original letter and seven copies shall be filed in the Court of Appeals.
There shall be a reference either to the page of the brief or to a point argued orally to
which the citations pertain, but the letter shall without argument state the reasons for the
supplemental citations. Any response shall be made within 7 days of filing and shall be
similarly limited.
(j) Requirements and sanctions. All briefs under this rule must be concise,
presented with accuracy, logically arranged with proper headings and free from
burdensome, irrelevant, immaterial or scandalous matters. Briefs which are not in
compliance may be disregarded or stricken, on motion or sua sponte by the court, and the
court may assess attorney fees against the offending lawyer.
(k) Brief covers. The covers of all briefs shall be of heavy cover stock and shall
comply with Rule 27.
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ADDENDUM B
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Rule 11, Utah Rules of Appellate Procedure
Rule 11. The record on appeal.

(e) The transcript of proceedings; duty of appellant to order; notice
to appellee if partial transcript is ordered.

(2) Transcript required of all evidence regarding
challenged finding or conclusion. If the appellant intends to
urge on appeal that a finding or conclusion is unsupported by
or is contrary to the evidence, the appellant shall include in the
record a transcript of all evidence relevant to such finding or
conclusion. Neither the court nor the appellee is obligated to
correct appellant's deficiencies in providing the relevant
portions of the transcript.
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